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States to utilise the Court to resolve such disputes at the earliest possible time. This 
requires that it be read as meaning "treaties in force as at the date when the case is 
initiated, including those entering in force subsequent to the adoption of the 
Statute". 

SIENHO YEE* 

* J.D. (Columbia Law School), of the New York Bar, Research Student at Oxford. Com- 
ments may be sent to: sienho@msn.com. 

THE "RIGHT TO TAKE PART IN CULTURAL LIFE" UNDER 
ARTICLE 15 OF THE ICESCR 

A. Introduction 

The fans' representatives also had some thoughts on the televising of games and pay- 
per-view television. They proclaimed "the right of fans to watch football matches on 
television without having to pay extra, since they take place in public arenas which 
have been paid for by the citizens".' 

Followers of sport worldwide feel increasingly cheated by the hijacking of premier 
events by cable and satellite television networks. Proposals to levy admission 
charges at public art galleries and museums have similarly met with resistance. 
Few would immediately characterise these travails as a human rights issue. Yet 
this is precisely what they represent. 

Under Article 15(1)(a) of the International Covenant on Economic, Social and 
Cultural Rights ("the ICESCR"),2 States parties to the Covenant "recognize the 
right of everyone ... to take part in cultural life". Scant attention has been paid to 
this guarantee by writers.' What literature there is makes little attempt to put flesh 
on the provision's bare bones by reference either to its drafting or to UNESCO's 
efforts in this regard.4 Critically, moreover, no survey has been undertaken of the 

1. "Fans kick up stink on strike", Guardian, 20 Mar. 1996, p.11. 
2. 993 U.N.T.S. 3, adopted 1966, in force 1976. Reproduced in I. Brownlie (Ed.), Basic 

Documents in International Law (4th edn, 1995), p.263. 
3. For the meagre secondary material available on Art.15 and its forerunner in the Uni- 

versal Declaration (Art.27), see H. Nied, "Human Right to Culture" (1974) 44 Yearbook of 
the AAA 109; B. Boutros-Ghali, "Droit a la culture et la D6claration Universelle des Droits 
de l'Homme" (1968) 24 Rev. Egyptienne Droit Int. 67; Y. Dinstein, "Cultural Rights" (1979) 
9 Israel Ybk. H.R. 58, esp. 73-79; G. Melander, "Article 27", in A. Eide et al (Eds), The 
UDHR: A Commentary (1992), p.429; R. Stavenhagen, "Cultural Rights and Universal 
Human Rights", in A. Eide, C. Krause and A. Rosas (Eds), Economic, Social and Cultural 
Rights: A Textbook (1995), p.63; A. Eide, "Cultural Rights as Individual Human Rights", in 
idem, p.229. 

4. Exceptions are S. P. Marks, "UNESCO and Human Rights: The Implementation of 
Rights Relating to Education, Science, Culture and Communication" (1977) 13 Texas 
Int.L.J. 35,50-51 and "Education, Science, Culture and Information", in O. Schachter and C. 
C. Joyner (Eds), United Nations Legal Order, Vol.2 (1995), p.577 at pp.598-603; Kartashkin, 
"Economic, Social and Cultural Rights", in K. Vasak and P. Alston (Eds), The International 
Dimensions of Human Rights, Vol. 1 (1982), p.111 at pp.127-130. UNESCO's interpretative 
role in respect of the right to take part in cultural life is long-standing. The first draft of Art.15 
was in fact presented to the Commission on Human Rights by the Organisation's Director- 
General: see A/C.3/SR.797, para.13. See also E/CN.4/684 and E/CN.4/655/Add.4. In 1968 
UNESCO's Secretariat convened a conference of experts to discuss the issue of cultural 
rights: see UNESCO, Studies and Documents on Cultural Policies 3: Cultural Rights as 
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work done on Article 15 by the UN Committee on Economic, Social and Cultural 

Rights.' 
In a modest attempt to fill this void, the following article seeks to draw together 

the various statements of principle made by these disparate sources so as to 
uncover some sort of coherent jurisprudence on the right to take part in cultural 
life.6 In doing so, and with the caveat that any neat classification of a notion as 
nuanced as culture can never hope to do it justice, the article uses the word "cul- 
ture" to refer to three distinct but overlapping and equally valid concepts: 

(1) "culture" in the classic highbrow sense, meaning the traditional canon 
of art, literature, music, theatre, architecture, and so 

on, 
(2) "culture" in a more pluralist sense, meaning all those products and 

manifestations of creative and expressive drives, a definition which 
encompasses not only "high" culture but also more mass phenomena 
such as commercial television and radio, the popular press, contempo- 
rary and folk music, handicrafts and organised sports; and 

(3) "culture" in the anthropological sense, meaning not simply the prod- 
ucts or artefacts of creativity and expression (as envisaged by the first 
two definitions) but, rather, a society's underlying and characteristic 
pattern of thought-its "way of life"-from which these and all social 
manifestations spring. 

It should be noted by way of preface that Article 15 is not simply a non-discrimi- 
nation provision. Under the ICESCR, States parties are under an obligation to 
take steps to achieve progressively the full realisation of the rights recognised in 
the Covenant.7 A State does not satisfy its obligation to recognise the right to take 

Human Rights (1970). Most relevantly, the UNESCO General Conference, recalling 
Art.15's precursor in the Universal Declaration of Human Rights, adopted in 1976 the Rec- 
ommendation on Participation by the People at Large in Cultural Life and their Contri- 
bution to it, UNESCO Doc. 19 C/Resolutions, Annex I, p.29 ("Recommendation on 
Participation in Cultural Life"). This standard-setting instrument has been suggested as a 
basis on which States parties to the ICESCR might frame the periodic reports they must 
make to the Committee on Art.15: see General Discussion on the Right to Take Part in 
Cultural Life as recognised in Article 15 of the International Covenant on Economic, Social 
and Cultural Rights, E/1993/22, chap.VII ("General Discussion"), para.208. 

5. The Committee on Economic, Social and Cultural Rights ("The Committee") was 
created by the Economic and Social Council in May 1986. See ECOSOC Res. 1985/17, 1985 
UN ESCOR Supp. (No.1), p.15, E/1985/85 (1985). For an examination of the Committee's 
background, mandate and workings see P. Alston, "The Committee on Economic, Social 
and Cultural Rights", in P. Alston (Ed.), The United Nations and Human Rights. A Critical 
Appraisal (1992), p.473; M. C. R. Craven, The lnternational Convention on Economic, Social 
and Cultural Rights. A Perspective on its Development (1995), chap.2. 

6. The present article makes no attempt to discuss the other rights embodied in Art. 15(1 ) 
of the ICESCR, namely the right of everyone to enjoy the benefits of scientific progress and 
its applications (subpara. b) and the right of everyone to benefit from the protection of the 
moral and material interests resulting from any scientific, literary or artistic production of 
which he is the author (subpara. c). Furthermore, as the obligations arising under paras.2, 3 
and 4 of Art.15 are derivative of the rights declared in para.1. they are treated herein only to 
the extent that they relate to para. 1, subpara. a. 

7. ICESCR, Art.2(1). The Committee elaborated on the nature of States parties' obli- 
gations under Art.2(1) in General Comment No.3 (1990), E/1991/23, Annex III, especially in 
this regard at paras.1, 2 and 9. When Art.2(1) operates via provisions such as Art.15 which 
"recognise" certain rights, "the relevant obligations can best be understood as hybrids 
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part in cultural life merely by removing any formal barriers to the equal partici- 
pation of each of its citizens in the cultural life of the community. Article 15 is also a 
question of the substantive ability to enjoy and create cultural works and values. It 
imposes on States an obligation to take positive and continuing measures to foster 
participation in culture, including public support for private initiative," and to 
monitor constantly the degree to which such participation is in fact taking place 
and improving.' While legislative measures are welcome,"' the Committee on 
Economic, Social and Cultural Rights ("the Committee") is quick to criticise 
overly legalistic reports by States parties which extol the system in theory and 
ignore the situation in practice." 

B. The Traditional Conception: Culture as "High" Culture 

1. General content of the right 
The Committee has circulated a set of Revised Guidelines which prescribe the 

form and content of the periodic reports required to be submitted by States parties 
to the Covenant.'2 In the context of Article 15, the Revised Guidelines call on 
States to provide information, first, on the measures taken "to promote popular 
participation in culture" through "cultural centres, museums, libraries, theatres 

[and] cinemas"'3-a "high" cultural focus consonant with that of the provision's 
drafters.'4 Such popular participation in cultural life encompasses both the right to 

enjoy cultural, literary and artistic works and values, and the right to create such 
works and values.'5 

between obligations of result and obligations of conduct": P. Alston and G. Quinn, "The 
Nature and Scope of States Parties' Obligations under the International Covenant on Econ- 
omic, Social and Cultural Rights" (1987) 9 Human Rights Q. 156, 185. See also Craven, op. 
cit. supra n.5, at pp.106-136. 

8. Revised Guidelines regarding the Form and Contents of Reports to be submitted by 
States Parties under Articles 16 and 17 of the International Covenant on Economic, Social 
and Cultural Rights, E/1991/23, p.88 at p.108 ("Revised Guidelines"), para.l(a). 

9. The Committee stresses the need for appropriate and accurate indicators by which to 
measure the progress being made: see E/1997/22, paras.93, 105, 112, 149; E/C.12/1/Add.17, 
12/12/97 para.26. 

10. See ICESCR, Art.2(1); Revised Guidelines, supra n.8, at para.1, introductory sub- 
para.; General Comment No.3, supra n.7, at paras.3, 4, 6. See also E/1992/23, paras.90, 129, 
283. 

11. See E/1988/14, para. 247; E/1989/22, para.190; E/1991/23, paras. 127, 192; E/1992/23, 
paras.92, 134, 157, 194, 317; E/1994/23, para.123; E/1995/22, para.224; E/1997/22, paras.126, 
214; E/C.12/1996/SR.18, paras. 37-39; E/C.12/1997/SR.21, paras.61-62; E/C.12/1/Add.14, 
16/5/97, para.4; E/C.12/1/Add.17, 12/12/97, para.11. See also Recommendation on Partici- 
pation in Cultural Life, supra n.4, at preamble, 9th recital. 

12. See supra n.8. 
13. Idem, para.1(b). 
14. See the prefatory statement made to the Third Committee of the General Assembly 

by the Czech delegate when opening discussion of the draft provision: A/C.3/SR.795, para.6. 
Art.15 had its earliest origins in Art.27 of the Universal Declaration of Human Rights, whose 
framers saw the guarantee as involving a duty on the part of States to bring "masterpieces" 
and "treasures of culture" "within reach of the masses": UNGA OR, Third Session (1948), 
Pt. 1, Vol.3, p.623. (Note that cinema occupies a niche within Art.15 as both high and popular 
culture, depending on whether one emphasises its art-house manifestation as "film" or its 
Hollywood embodiment as "movies".) 

15. General Discussion, supra n.4, at para.217. 
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2. Specific obligations 

(a) Funding culture. The most obvious way a State party to the ICESCR can 
begin to fulfil its obligations under Article 15 is by allocating funds, "to the maxi- 
mum of its available resources",'6 for the promotion and diffusion of cultural 
activities."7 The Committee is keenly interested in the creation and upkeep of the 
institutional infrastructure without which the right to participate in cultural life is 

meaningless: that is, the sorts of cultural outlets cited above, as well as organis- 
ations such as symphony orchestras, dance troupes and learned societies.'" Finan- 
cial support to enable private organisations and individuals to undertake creative 
activities is encouraged'" and individuals are entitled to be involved in identifying 
funding priorities.21 

It is not enough, however, for States parties to the ICESCR simply to build and 
maintain the infrastructure necessary for cultural life in its traditional sense. The 
right of everyone to take part in cultural life as recognised by Article 15 implies the 
accessibility of cultural activities to the widest possible audience.21 The affordabil- 
ity of cultural participation is constantly stressed by the Committee, with States 
being encouraged to subsidise theatres, cinemas and other artistic outlets so as "to 

16. ICESCR, Art.2(1). As with other so-called "second generation" rights, the right to 
take part in cultural life is not contingent upon a State having attained a certain level of 
prosperity. See General Comment No.3, supra n.7, at paras.10-12. While a State is entitled to 
a wide measure of discretion when it comes to deciding the amounts it can afford to set aside 
for the realisation of the rights enumerated in the ICESCR, its "subjective determination as 
to what constitutes an adequate resource allocation is [not] entitled to complete deference": 
Alston and Quinn, op. cit. supra n.7, at pp.177-181 (quote at p.178). See also Craven, op. cit. 
supra n.5, at pp.136-144. (In this light, the acute economic difficulties currently experienced 
by the former socialist States as they attempt the transition to a market economy, while 
viewed sympathetically by the Committee, do not relieve them of their obligations under 
Art.15. See General Discussion, supra n.4, at para.218; E/1993/22, para.130; E/1994/23, 
para.138; E/1995/22, para.90; E/1996/22, para.258; E/1997/22, paras.276-277; E/C.12/1/ 
Add.13, 20/5/97, para.13. The same applies as regards the impact of international sanctions 
on Iraq: E/C.12/1/Add.17, 12/12/97, para.9) Moreover, principles 23 and 24 of the Limburg 
Principles on the Implementation of the ICESCR make it clear that the obligation of pro- 
gressive realisation of the rights enshrined in the Covenant does not necessarily involve 
increased spending. Rather, it simply requires "effective use of resources available", includ- 
ing "societal resources": E/CN.4/1987/17, Annex, reproduced at (1987) 9 Human Rights Q. 
122, 126. At the other end of the scale, more affluent countries are clearly expected to spend 
sums on cultural life commensurate with their comparative wealth. 

17. From time to time the Committee has enquired bluntly into the percentage of the 
national budget allocated to culture. See E/1988/14, para.266; E/1992/23, paras.214, 247,284; 
E/1993/22, paras.62, 97, 121. 

18. See Revised Guidelines, supra n.8, at para.l(b); E/1992/23, paras.284. 310, 312; 
E/1993/22, para.147; E/C.12/1994/SR.6, para.23; E/C.12/1996/SR.4, para.31. 

19. See Revised Guidelines, idem, para.1(a); E/1992/23, paras.151, 247, 310. See also Rec- 
ommendation on Participation in Cultural Life, supra n.4, at para.10. This includes support 
for amateur activities: idem, paras.7(a) and 10(h). 

20. General Discussion, supra n.4, at para.205. See also Limburg Principles, supra n.16, at 
principle 11. This may include artists as well as audiences: Recommendation on Participation 
in Cultural Life, idem, para.10(f). 

21. See General Discussion, idem, para.220. 
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enable persons with limited means to have access to high quality cultural activi- 
ties",22 in particular the elderly.23 Earlier in the creative process, the availability 
and cost of vocational education in the arts have been recognised by the Com- 
mittee as important issues going to access.24 

At the same time as emphasising affordability, the Committee also looks at the 
issue of access to culture in geographical terms. A State is expected to overcome 
any pronounced regional disparities which may exist in the availability of cultural 
facilities.25 In this regard, the Committee makes it quite clear that in federal States 
or States in which the various regions enjoy considerable autonomy it expects 
action to be taken by and encourages close co-operation and co-ordination 
between the several tiers of government.26 

Communication barriers can also compromise access to and enjoyment of cul- 
tural life. The Committee concerns itself with the non-availability of cultural pro- 
grammes and literature in widely spoken indigenous languages." Similarly, it 
suggests the production of "talking books" for the blind and adapted theatre for 
the deaf as useful measures that governments might support in order to help peo- 
ple with disabilities enjoy the right enshrined in Article 15.28 Governments can also 

22. E/1988/14, para.58. See also Revised Guidelines, supra n.8, at para.1, concluding sub- 
para. (special mention of right of "disadvantaged and particularly vulnerable groups" to take 
part in cultural life); E/1990/23, para.166; E/1992/23, paras.151, 248, 284; E/C.12/1996/SR.4, 
para.40. See also Recommendation on Participation in Cultural Life, supra n.4, at preamble, 
8th recital. and para.6(h). Note that the Committee considers the levying of different charges 
for nationals and non-nationals to be discriminatory: E/1992/23. para.284. This includes dif- 
ferent prices for EU nationals and non-EU nationals: ibid. In addition, the UNESCO Sec- 
retariat, in a working paper for its 1968 conference of "cultural experts", pointed out that the 
cost of culture can refer to more than admission prices. Dress regulations and the opening 
hours of galleries and museums can constitute unwitting forms of discrimination: UNESCO, 
op. cit. supra n.5, at p.12. See also the Recommendation on Participation in Cultural Life, 
idem, para.4(r), which calls on States to "lay down conditions governing ... the operational 
organization of cultural institutions which will enable the greatest possible number of people 
to gain access to culture and participate in cultural life". For more detail, see UNESCO's 
clearly influential Recommendation concerning the Most Effective Means of Rendering 
Museums Accessible to Everyone, adopted in 1960 and reproduced at UNESCO, Conven- 
tions and Recommendations of Unesco Concerning the Protection of the Cultural Heritage 
(1985), pp.117 et seq. and in particular Part III ("Material arrangements in and admission to 
museums"). 

23. See Draft List of Questions for inclusion in the Revised General Guidelines, 
E/1992/23, Appendix I, para.12; General Discussion, supra n.4, at para.219; E/1988/14, 
para.58; E/1992/23, paras.214, 249; E/1993/22, paras.73, 147; E/C.12/1994/SR.6, para.24; 
E/C.12/1996/SR.4, para.40. See also the Committee's General Comment No.6 (1995), 
E/1996/22, Annex IV, para.39. 

24. See Revised Guidelines, supra n.8, at para.l(h); E/1992/23, paras.249, 310; E/C.12/ 
1994/SR.6, para.23; E/C.12/1997/SR.21, para.63. See also Recommendation on Participation 
in Cultural Life, supra n.4, at preamble, 21st recital. and para.10(d). 

25. See E/1992/23, paras.151, 214, 219, 247; E/1993/22, paras.97, 121. 
26. See E/1992/23, paras.265, 283; E/1994/23, para.155. It is a truism that the constitutional 

incapacity of a central government to intervene in particular spheres of State, provincial or 
regional legislative competence is no defence to a State's responsibility at international law 
for the violation of a human rights norm. 

27. E/C.12/1996/SR.4, paras.30-31. 
28. General Comment No.5 (1994), E/1995/22, Annex IV, para.37. In general, the Rec- 

ommendation on Participation in Cultural Life, supra n.4, at para.4(h), calls on States to 
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assist people with disabilities29 and the elderly" to take part in cultural life by pro- 
moting the physical accessibility of cultural venues by way of ramps, elevators and 
the like. This applies to both places for viewing and places for taking part in cul- 
tural activities. 

One interesting aspect of States' obligations under Article 15, combining the 

appropriate use of funds with legislation, is the duty to protect the man-made 
environment or "cultural heritage".31 States are called upon to preserve the physi- 
cal state of the cultural heritage,32 and to protect it from vandalism and theft.33 
Needless to say, its deliberate destruction is viewed very gravely.34 

As regards the cultural heritage, a State's duties under Article 15 are twofold in 

theory. First, it must maintain and safeguard artistic, historic and archaeological 
property (immovable and movable) found on its territory as an integral aspect of 

promoting the cultural life of its own citizens, be it the whole nation or some min- 

ority therein. Second, a State is also under a responsibility to preserve such objects 
and places for the benefit of all humanity, as part of "mankind's cultural heri- 

tage".35 In accordance with the latter, a State may be under an obligation by virtue 
of Article 15 to make cultural property situated on its territory accessible to inter- 
national researchers.36 

"ensure that the handicapped are integrated into cultural life and have opportunities of con- 
tributing to it". See also idem, para.6(h); E/1997/22, paras.254, 259. 

29. General Comment No.5, idem, para.36. 
30. General Comment No.6, supra n.23, at para.40. 
31. See Revised Guidelines, supra n.8, at para.l(f); General Discussion, supra n.4, at 

para.213. See also Recommendation on Participation in Cultural Life,supra n.4, at para.4(q) 
(i). L. V. Prott and P. J. O'Keefe, Law and the Cultural Heritage, Vol.I: Discovery and Exca- 
vation (1984), pp.28-29, identify Art.15, along with several other human rights provisions, as 
forming "the nucleus of a rudimentary system" of human rights capable of protecting the 
cultural heritage. 

32. See E/1991/23, para.79; E/1992/23, paras.310, 312; E/1993/22, para.186. 
33. See E/1993/22, para.186. Similarly, a report of the Secretary-General's Special Rep- 

resentative to Cambodia discusses the looting of the monuments and archaeological sites of 
Angkor and the illicit international traffic in Khmer antiquities as an issue going to Art.15: 
E/CN.4/1994/73, paras.118-122. 

34. See E/1995/22, para.136 (Iraq's destruction of the cultural heritage of religious com- 
munities and minorities). 

35. Revised Guidelines, supra n.8, at para.1(f). Highlighting the dual nature of a State's 
duty under Art.15 to safeguard the cultural heritage, the Secretary-General's Special Rep- 
resentative to Cambodia writes: "Angkor and Angkorian artefacts must be preserved and 
protected for all Cambodians, and the world": E/CN.4/1994/73, para.120 (emphasis added). 
See similarly UNESCO's Recommendation concerning the Protection, at National Level, of 
the Cultural and Natural Heritage, adopted in 1972 and reproduced in UNESCO, op. cit. 
supra n.22, at pp.165 et seq, Art.4. A useful definition of the term "cultural heritage" as used 
in the Revised Guidelines can be found in Art.1 of the Convention concerning the Protection 
of the World Cultural and Natural Heritage 1972, 1037 U.N.T.S. 151, reproduced in 
UNESCO, idem, pp.77 etseq. The Convention-UNESCO's flagship legal instrument in the 
field of the cultural heritage-is clearly influential in the application of this particular aspect 
of Art.15, as is the Convention on the Means of Prohibiting and Preventing the Illicit Import, 
Export and Transfer of Ownership of Cultural Property 1970, 823 U.N.T.S. 231, reproduced 
idem, pp.59 et seq., and the Recommendation on International Principles Applicable to 
Archaeological Excavations, adopted in 1956 and reproduced idem, pp.103 et seq. 

36. See E/1992/23, para.313. UNESCO's influence is once more apparent: see Rec- 
ommendation on International Principles Applicable to Archaeological Excavations, Part 
III ("Regulations governing excavations and international collaboration"). The Rec- 
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Most of the time, the obligation to provide access to cultural treasures in order 
to enrich the cultural life of all humanity will complement a State's concomitant 
duty to protect such sites in the name of the cultural life of all or some of its own 
citizens. There are other times, however, when these obligations appear to run 
counter to each other. For example, when the Committee sought clarification from 
Colombia regarding its ban on archaeological digs,37 the Colombian representa- 
tive explained "that the new regulations were not designed to ban digs but to pro- 
tect the country's cultural heritage and safeguard sites which were places of 
worship for the indigenous peoples, who would regard archaeological digs as an 
affront to their cultural identity"."3 The Committee's silence on the matter in its 
concluding observations suggests that, given the competing considerations 
involved, Colombia's action enjoyed the benefit of an implicit margin of 
appreciation.39 

(b) Freedom ofcreative activity. Although the drafters omitted the word "freely" 
(which appears in the provision's precursor in the Universal Declaration) when 
framing the text of Article 15, they clearly intended that the right to take part in 
cultural life should comprehend creative freedom." Paragraph 2 of Article 15 
expands on paragraph 1(a) in this regard, making it clear that the steps to be taken 
to achieve the full realisation of the right to take part in cultural life include those 
necessary for the diffusion of culture.41 To remove any doubts as to the link 
between the right to take part in cultural life and freedom of thought and 
expression, the drafters of Article 15 explicitly enunciated the connection in para- 
graph 3, in which States parties "undertake to respect the freedom indispensable 
for ... creative activity".42 

The Committee polices this freedom of creative activity vigorously, asking 
States to give details of legislation "protecting the freedom of artistic creation and 
performance, including the freedom to disseminate the results of such activities".43 
It also scrutinises any restrictions or limits which governments may impose on that 

ommendation on Participation in Cultural Life, supra n.4, at para.2(a), states that access to 
culture includes "the concrete opportunities available to everyone ... for enjoying ... cul- 
tural property". It is unclear precisely what such opportunities would entail. 

37. See E/1992/23, para.313. 
38. Idem, para.315. 
39. For another incident of the rights of minorities to their cultural heritage, see Prott and 

O'Keefe, op. cit. supra n.31, at p.29; and L. Prott, "Cultural Rights as Peoples' Rights", in J. 
Crawford (Ed.), The Rights of Peoples (1988), p.101. 

40. A/C.3/SR.796, paras.12, 14 (Pakistan), para.30 (China); A/C.3/SR.798, para.1 (Indo- 
nesia), para.20 (Sweden). 

41. See similarly Revised Guidelines, supra n.8, at paras.1(i), 4. See also Recommenda- 
tion on Participation in Cultural Life, supra n.4, at para.12. 

42. See similarly Revised Guidelines, idem, para.5; General Discussion, supra n.4, at 
para.205. See also Recommendation on Participation in Cultural Life, idem, preamble, 17th 
recital and para.2(a), (b). There is considerable overlap in this regard between Art.15 and 
Art.19(2) of the International Covenant on Civil and Political Rights 1966, 999 U.N.T.S. 171 
("the ICCPR"), reproduced in Brownlie, op. cit. supra n.2, at p.276, which guarantees free- 
dom of expression, including the "freedom to seek, receive and impart information and ideas 
of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or 
through any other media". 

43. Revised Guidelines, idem, para.l(g); E/1990/23, para.128; E/1992/23, paras.151, 310; 
E/1993/22, paras.72, 147; E/1994/23, para.128. 



OCTOBER 1998] Cultural Life under the ICESCR 911 

freedom.44 Restrictions of any kind, from censorship to the harassment or arrest of 
authors and journalists, will be queried by the Committee, regardless of whether 
the measures are taken by the government on political,45 cultural46 or religious47 
grounds. The Committee is also sceptical where a government appoints itself arbi- 
ter of the "common good",48 which suggests that limitations placed on rights by 
reference to Article 4's notion of "general welfare" will be read strictly. 

While the Committee expects governments to subsidise cultural activities 
where appropriate (as seen supra, Section 2(a)), this does not entitle them to an 
active role in their management. Even where funded by the State, artistic bodies 
and cultural centres should be free from official control and should be financially 
autonomous.49 Public broadcasters should operate without interference.50 Where 

publishing, film-making and other artistic endeavours are State-subsidised, the 
Committee expects States to be able to justify the criteria applied when selecting 
those to be supported.51 

It is not enough under Article 15 that governments themselves permit creative 
freedom. They must also ensure that the actions of quasi-public and maybe even 
private bodies do not infringe the rights of citizens protected by the provision. In 
this regard, interference by religious institutions in any area of cultural life is 
closely scrutinised by the Committee.52 In particular, the Committee has expressed 
"grave concern about the negative implications for [the right to take part in cul- 
tural life] of the issuance of fatwahs" by the Islamic religious authorities in Iran, 
specifically drawing attention to the Salman Rushdie affair.53 

Yet the Committee would seem to accept the need for some limitations on the 
freedom of creative activity. On one occasion it asked Sweden "whether there 
were any government controls or measures to monitor or regulate audiovisual 
media, in recognition of their impact on attitudes and values, especially among 
young people".54 This would appear to have been a reference to Sweden's repu- 

44. Revised Guidelines, ibid. 
45. See E/1988/14, para.206; E/1992/23, paras.151, 154, 157; E/1994/23, para.85; E/1995/22, 

paras.135, 137. Note that the former Eastern bloc countries are expected to move swiftly to 
dismantle the system of State censorship inherited from the communist era: see E/1993/22, 
paras.72, 121, 147. 

46. In this context, the former Zaire was questioned as to its policy of "authenticity" (the 
stipulation that all cultural works be genuinely African, in the then-Zairean President's 
understanding of the word): E/1988/14, para.298. See similarly the Committee's criticism of 
Libya's censorship of literary and artistic expression on the grounds of "cultural security": 
E/C.12/1/Add.15, 16/5/97, para.19 and E/C.12/1997/SR.21, paras.61-62. 

47. See E/1992/23, para.190; E/1994/23, paras.126, 128; E/1995/22, para.143. 
48. See E/1992/23, para.214. The Committee has also expressed the view that the practical 

application of certain unspecified provisions of the Australian customs regulations which 
prohibit the import of particular materials "may run counter to the freedom of artistic cre- 
ation and performance": E/1994/23, para.154. 

49. See E/1990/23, para.231. 
50. See E/1992/23, para.214. See also Recommendation on Participation in Cultural Life, 

supra n.4, at para.4(o). 
51. See E/1991/23, para.80. 
52. See E/1989/22, para.238; E/1992/23, para.284. 
53. E/1994/23, para.128. 
54. E/1992/23, para.248. 
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tation as a haven for child pornographers." Although not elaborated on by the 
Committee itself, restrictions on such material could be capable of justification by 
reference to the harm caused to the cultural life (qua overall value system) of the 
young, as protected by Article 15 itself. Censorship of this sort might also be seen 
as a means of "promoting the general welfare", in accordance with Article 4. Most 
directly, curbs on child pornography could easily be characterised under Article 5 
as an effort to prevent publishers' abuse of Article 15 at the expense of the enjoy- 
ment, by the children photographed or filmed, of Article 10(3), which aims to pre- 
vent their economic and social exploitation.6 Nonetheless, active prompting by 
the Committee unaccompanied by any guidance on the vexed question of press 
restrictions was perhaps unwise. 

C. Broadening the Conception to Include Popular Culture 

1. The drafters of Article 15: a highbrow bias 

What was envisaged by the drafters of the right to take part in cultural life was 
the democratisation of culture-that is, access for all to a preordained canon of 

"great" works that had previously been the sole preserve of a fortunate elite.57 
According to this prescriptive conception of cultural life, culture was that which 
"enabled man to raise himself above the level of the beast".58 What the drafters did 
not contemplate was the popularisation of culture-that is, the right of all people 
to enjoy those cultural activities, forms and expressions that they themselves deem 
worthwhile, perhaps even ideal. Just like the patrician, liberal democratic 
reformers of the eighteenth century who promoted the right of all men to vote as 

long as they were men of education and property, the drafters of the right to cul- 
tural life believed in equal access to culture for all but not cultural mob rule. 

55. This reading of the question's gist is supported by the Committee's later and more 
specific enquiries of Sweden in this regard: see E/1996/22, para.146. 

56. See also Art.19(1) of the almost-universally ratified Convention on the Rights of the 
Child 1989 (UN Doc.A/RES/44/25, repr. in M. D. Evans, Blackstone's International Law 
Documents (3rd edn, 1996), pp.408 et seq.), which obliges States parties to take all appropri- 
ate measures "to protect the child from all forms of physical or mental violence, injury or 
abuse, ... maltreatment or exploitation, including sexual abuse". States parties' obligations 
under ICESCR, Art.15, may have to be interpreted in the light of their obligations under 
Art.19(1) of the Convention on the Rights of the Child, in accordance with Art.31(3)(c) of 
the Vienna Convention on the Law of Treaties (1155 U.N.T.S. 331, repr. in idem, p.171). For 
further evidence of international concern over child pornography, see the most recent 
reports of the UN Special Rapporteur on the Sale of Children, Child Prostitution and Child 
Pornography to the Commission on Human Rights (E/CN.4/1998/101 and Add. 1 & 2) and to 
the General Assembly (A/52/482, Annex), as well as those two bodies' most recent respect- 
ive statements on the matter (E/CN.4/RES/1998/76, Pt.III and A/RES/52/107, Pt.III). See 
also proposals for a draft optional protocol to the Convention on the Rights of the Child 
dealing specifically with the sale of children, child prostitution and child pornography 
(E/CN.4/1998/103). 

57. See UNGA OR, Third Session (1948), Pt.1, Vol.3, p.623 (USSR), p.627 (Venezuela), 
p.628 (Saudi Arabia). 

58. A/C.3/SR.796, para.ll (Pakistan). See similarly idem, para.27 (Philippines); A/C.3/ 
SR.797, para.18 (Greece). 
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2. UNESCO: towards a less elitist conception of culture 

On the other hand, as early as 1968 UNESCO identified a "growing disincli- 
nation to define culture in el1itist terms [and] a new recognition of the diversity of 
cultural values, artefacts and forms, even within the same country".59 The Organis- 
ation's Secretariat declared robustly that mass or popular culture, rather than 
being a pathological product of uneducated taste and the vulgarisation of the arts 
by the mass media, was now seen as an integral part not only of contemporary 
societies but also of societies in times past." UNESCO's embracing of a more 
inclusive, egalitarian definition of culture was formalised when its General Con- 
ference declared in the Recommendation on Participation in Cultural Life of 1976 
that: 

culture is not merely an accumulation of works and knowledge which an el1ite prod- 
uces, collects and conserves in order to place it within the reach of all ...6~ [Rather], 
the concept of culture has been broadened to include all forms of creativity and 
expression of groups or individuals.62 

As well as not being limited to the established canon of high culture,63 this concep- 
tion of cultural life was not restricted to the products of human creativity but 
included other forms of self- and social expression, such as sports, games and hob- 
bies. According to the UNESCO General Conference, what realising the right to 
take part in cultural life involved was "participation by the greatest number of 
people ... in a wide variety of cultural activities of their own free choice".64 

3. The Committee and popular culture 

The Committee on Economic, Social and Cultural Rights has taken up the less 
prescriptive definition of cultural life embraced by UNESCO. While the drafters 
of Article 15 may have believed that what the draft Covenant sought to recognise 
was "the loftiest aspects of culture",6 the Revised Guidelines disseminated by the 
Committee describe the right embodied in the provision as "the right of everyone 
to take part in the cultural life which he or she considers pertinent, and to manifest 
his or her own culture"." 

When it comes to questioning States parties on their periodic reports, the Com- 
mittee regularly enquires into their efforts to protect their citizens' right to partici- 

59. Working paper prepared by the UNESCO Secretariat, in UNESCO, op. cit. supra n.4, 
at p.10. 

60. Ibid. 
61. Recommendation on Participation in Cultural Life, supra n.4, at preamble, 5th recital, 

subpara. (c). 
62. Idem, para.3(a). 
63. Note that what is contended by this more inclusivist conception is that popular mani- 

festations of creativity are rightly considered culture. The author does not intend to discuss 
the related but nonetheless distinct question of whether these and other examples of mass 
culture could be called art. This is not the place to conduct the stereotypical debate between 
the connoisseur and the fundamentalist populist, which generally proceeds along the lines of 
whether the Mona Lisa and a comic strip are equally valid representational idioms. 

64. Recommendation on Participation in Cultural Life, supra n.4, at preamble, 6th recital 
(emphasis added). 

65. A/C.3/SR.796, para.18 (India). See similarly idem, para.19. 
66. Revised Guidelines, supra n.8, at para.1, introductory subpara. See similarly 

E/1991/23, para.79; E/1992/23, para.310. 
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pate in popular cultural life. States are encouraged to promote traditional arts and 
crafts.67 Support for and access to cinema is commonly queried.68 The Committee 
also expects States to oversee the role of the mass communications media in pro- 
moting participation in cultural life.69 In this regard, the high cost of newspapers 
and magazines71 and their non-availability in widely spoken indigenous lan- 
guages71 are of concern to the Committee, as is the lack of indigenous-language 
radio broadcasting.72 The Committee is also interested in the proportion of tele- 
vision material locally produced73 and the local cultural impact of satellite and 
cable television.74 Adapted television for the deaf and special newspapers for 
those with mental disability have even been suggested, though not required, by the 
Committee.7" 

Surprisingly, on only one occasion has the Committee asked whether there was 
any government policy in a particular State with regard to subsidising sport and 
whether there were any special educational institutions providing instruction in 
it.76 Sport and recreation opportunities for those with disabilities are, however, 
specifically mentioned in the Committee's General Comment No.5 on the 
ICESCR as going to a State's obligations under Article 15.7 Nonetheless, if the 
Committee is truly to fulfil its task with respect to popular culture, it would do well 
to pay more attention to the powerful cultural role played by sport in contempo- 
rary society worldwide, particularly in its overwhelmingly popular manifestation 
as professional public spectacle. The subject certainly warrants a place in the Com- 
mittee's Revised Guidelines to States parties, from which it is absent to date. 

A specific concern in this regard with respect to developed countries should be 
the availability to home viewers on free-to-air television of major national and 
international sporting events, in the light of their increasing monopolisation by 
subscription-only cable and satellite companies. The Committee should also ask 
States about the affordability for "live" spectators (especially the young, the eld- 
erly and the economically disadvantaged) of regular entrance to home-ground 
club matches of especially popular sports such as football. From the angle of par- 

67. See Revised Guidelines, idem, para.l(b); E/1992/23, para.310. 
68. See Revised Guidelines, ibid; E/1992/23, paras.151, 310; E/1993/22, para.147; E/C.12/ 

1996/SR.4, para.31. 
69. See Revised Guidelines, idem, para.1(e); E/1991/23, para.79. See also Recommenda- 

tion on Participation in Cultural Life, supra n.4, at preamble, 22nd recital. 
70. See E/1997/22, para.209. At the same time, in what at first blush would seem to be a 

case of the Committee's wanting to have its cake and eat it too, it appears that a government 
which imposes statutory limits on the price of newspapers may infringe the freedom of the 
press implied by Art.15: see E/1990/23, para.253. 

71. See E/C.12/1996/SR.4, para.30. See also Recommendation on Participation in Cul- 
tural Life, supra n.4, at para.14(h). 

72. See E/C.12/1996/SR.4, para.43. Again, see also Recommendation on Participation in 
Cultural Life, ibid. 

73. See E/1991/23, para.80. 
74. See ibid; E/1992/23, para.248. 
75. General Comment No.5, supra n.28, at para.37. Similarly, the Recommendation on 

Participation in Cultural Life, supra n.4, at para.14(h), speaks of "visual languages accessible 
to all audiences". 

76. E/1992/23, paras.248, 249. 
77. General Comment No.5, supra n.28, at para.36. The Recommendation on Partici- 

pation in Cultural Life, supra n.4, at para.14(b), speaks of "sports events" as "opportunities 
for cultural contact and exchange". 
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ticipation, the Committee would do well to question all States as to the funding of 

physical education programmes in schools, especially in underprivileged areas, as 
well as to the geographical accessibility, affordability and adequacy of public 
sporting facilities.78 

Interestingly, General Comment No.5 goes beyond sport and recreation to 
include tourism and dining-out as elements of cultural life.79 In questioning one 
State party, the Committee spoke in even broader terms of "leisure" in the context 
of Article 15."' This is an admirably inclusivist conception of culture and, to the 
extent that Article 15 operates as a non-discrimination provision to guarantee 
equal access for all to cultural life, is quite manageable. It remains to be seen, 
however, whether States (or at least developed ones) will be held to be under any 
positive obligations by virtue of this expansive view of Article 15.81 

4. The risk of homogenisation and co-option 

State support for popular forms of culture is a laudable ideal rightly supported 
by the Committee. Yet there is an important caveat. That is, while government 
funding can serve as a catalyst for popular cultural diversity by making its various 
forms viable in the face of the homogenising pressures of commercialism,82 there is 
also the danger of developing an equally standardised "official line". The problem 
is not so much one of blatant or even subtle censorship but, rather, an incremental, 
maybe imperceptible reduction in cultural variety via the funding process. 

It is perhaps a little unrealistic to expect that individuals will be involved in 

defining cultural policy choices,83 at least in respect of taking the ultimate decisions 
on funding. The reality is that State support for cultural activities is decided by 
government bureaucrats. While the functionaries responsible for allocating grants 
may not censor a particular point of view or taste, it is only natural that they will 
choose (perhaps even unconsciously) to support those activities which correspond 
to the "house style" of their department or the government of the day. In this way, 
a particular aesthetic or philosophy bearing (maybe invisibly) the State's imprima- 
tur consistently gains the edge in the market-place of creative ideas, leading not to 
the black-out of censorship but, rather, to the "bland-out" of conformity.84 

78. E.g. gymnasiums, swimming pools, basketball courts, football pitches, skating rinks, 
skateboard ramps and so on (depending on the culture). 

79. General Comment No.5, supra n.28, at paras.36, 38. The Recommendation on Partici- 
pation in Cultural Life, supra n.4, at para.14(b), also speaks of tourism. 

80. E/1993/22, para.73. See similarly Recommendation on Participation in Cultural Life, 
idem, para.4(r). 

81. The Recommendation on Participation in Cultural Life, ibid, suggests that States "lay 
down conditions governing working and leisure hours ... which will enable the greatest poss- 
ible number of people ... [to] participate in cultural life". See similarly ICESCR, Art.7(d). 

82. In this regard, the Recommendation on Participation in Cultural Life, idem, para.11, 
calls on States to "make sure that the criterion of profit-making does not exert a decisive 
influence on cultural activities". 

83. Recall that this was considered an incident of Art.15 at General Discussion, supra n.4, 
at para.205. 

84. This is acknowledged and sought to be countered in the Recommendation on Partici- 
pation in Cultural Life, supra n.4. In terms of the selection procedure for State support, 
para.10(g) suggests that States "ensure the multiplicity of bodies called upon to assess works 
of art and the regular renewal of their membership ... so as to safeguard the freedom of 
creative artists". 
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This in turn exposes a tension inherent in the right granted under Article 15. 
Article 15 compels governments to play a positive role in the otherwise-private 
sphere of popular culture-but at the cost of permitting them to enter this sphere 
at all. In the words of one writer, "While on the one hand we expect much of States, 
on the other we also give to them this way."'5 In this regard, the danger might even 
go beyond the reduction of popular culture to an anodyne homogeneity, although 
this in itself is a possibility strongly to be resisted. The additional risk is that popu- 
lar culture ceases to be the rambunctious percolator of free thought where oppo- 
sition to high-handed government brews, instead being co-opted and neutralised 
by those for whom its control is convenient.86 

Nonetheless, the Committee's emphasis on the freedom to create and enjoy 
culture allied to its prudent consideration of the concrete facts of each particular 
case has so far enabled it to balance neatly the contending demands of cultural 
promotion and cultural diversity. With a deft sense of proportion, it has managed 
to impress on States that cultural life should be neither left to starve nor force fed. 

D. The Anthropological Conception: Culture as "Way of Life" 
1. General nature of the right 

(a) Content. While both previous definitions of culture (whether high or popu- 
lar) conceive of cultural life as an external, observable product of society, a more 
anthropological definition sees culture as the internal frame of reference of that 
society, the "way of life" from which these and other products spring.87 While the 
framers of Article 15 of the ICESCR clearly conceived of culture in traditional 
artefactual terms,"8 the distinction between the two overall uses of the term "cul- 
tural life" was noted by a few delegates.89 The 1968 UNESCO conference of 
experts on cultural rights also recognised that, while on one level the term "cul- 
ture" was shorthand for the material heritage of the arts and humanities, it also 
referred in a deeper sense to "the distinctive style of life of a given community"." 

During the day of general discussion on Article 15 which took place at the sev- 
enth session of the Committee on Economic, Social and Cultural Rights, several 
speakers endorsed an essentially anthropological approach to the meaning of cul- 
ture.91 The members of the Committee warmly concurred, declaring unequivo- 

85. I. Szab6, Cultural Rights (1974), pp.48-49. 
86. But cf. N. Chomsky, Keeping the Rabble in Line (1994), pp.254-255, 258-260, who 

contends that contemporary popular culture in fact serves the State, by distracting people's 
attention away from social realities and hence from mobilising opposition to injustice. 

87. This broad (or in anthropological parlance, "deep") conception of culture owes much 
to the work of American social anthropologists such as Ruth Benedict, Melville J. Hersko- 
vits and Clifford Geertz. See R. Benedict, Patterns of Culture (1952); M. J. Herskovits, Cul- 
tural Dynamics (1964); C. Geertz, The Interpretation of Cultures (1973). 

88. In fact, as explained to the Third Committee of the General Assembly by the rep- 
resentative of the UN Secretariat, the term "cultural life" was an abbreviation of "manifes- 
tations of national and international cultural life", as used in the more detailed version of 
UNESCO's preliminary draft article: A/C.3/SR.797, para.13. 

89. See A/C.3/SR.796, para.18 (India), para.32 (Japan); A/C.3/SR.799, para.25 (Iraq). 
90. UNESCO, op. cit. supra n.4, at p.116. Paraphrasing Voltaire, the experts declared, 

ibid: "Culture is like prose-people who speak it do not normally classify it as such or even 
think about it in any kind of way." 

91. General Discussion, supra n.4, at paras.204, 209, 210. 
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cally that "culture meant a way of life", that is, "a world view representing the 
totality of a person's encounter with the external forces affecting his life and that of 
his community".92 This has been translated in concrete terms into a concern on the 
Committee's part for the right of linguistic, ethnic and religious minorities within 
States, as well as whole national cultures of States, to practise and develop their 
distinctive cultural identity.93 

(b) Individual or group right, or both? The Committee's application of the 
anthropological conception of culture poses a question as to the precise juridical 
nature of the right embodied in Article 15. On its face, Article 15 is cast as an 
individual right,94 in keeping with the general nature of the so-called "second gen- 
eration" rights enshrined in the ICESCR. In the context of culture as artefact (that 
is, both high and popular culture), this is in fact how the Committee applies it.9" 
The Committee makes sure that each individual citizen of a State is entitled and 
able to take part in cultural activities. Yet when calling on States to preserve dis- 
tinctive ways of life, be they minority or majority ones, the Committee seems to 
approach Article 15 as a "third generation" or group right.96 It posits a com- 
munity-whether subnational or national-as enjoying the right to practise and 
foster its way of life free from external interference. 

There is no juridical reason why the right embodied in Article 15 cannot be 
characterised as both an individual and a group right, depending on the context in 
which it is sought to be exercised.97 The current modus operandi of the Committee, 
according to which the ICESCR is enforced by a system of national reports, means 
that the distinction carries little practical significance anyway. Clarification may be 
called for in the near future given the Draft Optional Protocol to the ICESCR 

92. Idem, para.213. See similarly Prott, op. cit. supra n.39, at pp.94-95; and Our Creative 
Diversity. Report of the World Commission on Culture and Development (2nd rev. edn, 
1996), Introduction. The Commission, headed by former Secretary-General Perez de Cu61- 
lar, was an independent body jointly established by UNESCO (whose Secretariat worked on 
the report) and the UN. UNESCO has set up a Steering Committee, assisted by the Organis- 
ation's Secretariat, to plan and co-ordinate the follow-up to the Report. 

93. Revised Guidelines, supra n.8, at paras.l(c), 1(d) and concluding subpara. 
94. Prott, op. cit. supra n.39, at p.97. 
95. But cf. the discussion paper prepared by Samba Cor Konat6, sometime Committee 

member, and presented at the Committee's day of general discussion on Art.15, which sug- 
gested that the "right to have access to culture and the need for equal opportunities and 
non-discrimination ... might be regarded as a group right": General Discussion, supra n.4, at 
para.205. 

96. See also UNESCO's Declaration of Principles of International Cultural Co-oper- 
ation, adopted in 1966, UNESCO Doc. 14 C/Resolutions, p.86 ("Principles of International 
Cultural Co-operation"), Art.1(2). In a similar vein, see the non-governmental Universal 
Declaration of the Rights of Peoples, adopted in 1976 ("the Algiers Declaration", repr. in 
Crawford, op. cit. supra n.39, at pp.187 et seq.), Arts.2, 13, 14, 15; and J. Crawford, "The 
Rights of Peoples: 'Peoples' or 'Governments'?", in idem, p.57. 

97. This is the approach explicitly taken by the Recommendation on Participation in Cul- 
tural Life, supra n.4: see paras.2(b), 2(c), 3(a). 
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drawn up at the Committee's fifteenth session, which would provide for a com- 
munications procedure.98 Yet even then, as currently drafted, the Draft Optional 
Protocol provides for complaints by individuals and groups alike." 

2. The Committee and the anthropological conception of cultural life 

(a) Minority and indigenous groups. A conception of culture as the totality of a 

community's way of life, as well as a stated concern for the participation in cultural 
life of "disadvantaged and particularly vulnerable groups",1" feeds into an interest 
on the Committee's part in the cultural rights of ethnic, religious and linguistic 
minorities, as well as indigenous peoples.101 The Committee sees Article 15 as 

guaranteeing minority and indigenous groups the freedom to practise102 and the 

opportunity to promote awareness of'03 their cultures. As is the case under Article 
15 generally, States are expected to do more than simply allow these communities 
to practise their lifestyles without hindrance. Governments must take active mea- 
sures to preserve and foster minority and especially indigenous cultures.?4 

In terms of practising their distinctive cultures, the Committee emphasises that 
ethnic, linguistic or religious minorities have the right to a degree of autonomy. 15 

98. See E/1997/22, Annex IV. Despite the misgivings expressed by some that Art.15 is too 
vague to be the subject of a communications procedure, the Committee has decided that 
there is insufficient reason "to single it out for exclusion while retaining other formulations of 
equivalent generality": idem, para.24. 

99. Idem, paras.19-21. 
100. Revised Guidelines, supra n.8, at para.1, concluding subpara. 
101. See idem, para.l(d); General Discussion, supra n.4, at para.206. The Committee's 

thinking on this subject meshes with the approach taken by the General Assembly in its 
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguis- 
tic Minorities, A/RES/47/135, adopted in 1992, and that taken by the Sub-Commission on the 
Prevention of Discrimination and Protection of Minorities in its Draft Declaration on the 
Rights of Indigenous Peoples, E/CN.4/Sub.2/1994/45, adopted in 1994. For a discussion of 
cultural integrity as an aspect of ICCPR, Art.27 (the minority rights provision) see S. J. 
Anaya, Indigenous Peoples in International Law (1996), pp.98-104. Recall, however, that 
Art.27 of the ICCPR is cast explicitly as an individual right (Lovelace v. Canada, UN 
Doc.A/36/40, p.166; Kitok v. Sweden, UN Doc.A/43/40, p.221), albeit exercised in a group 
context (Lubicon Lake Band v. Canada, UN Doc.A/45/40, p.1; Liinsman v. Finland, UN 
Doc.CCPR/52/D/511/1992). See generally the Human Rights Committee's General Com- 
ment No.23(50) (Art.27), UN Doc.CCPR/C/21/Rev.1/Add.5, 1994. 

102. See E/1988/14, paras.206, 266; E/1993/22, para.121; E/1994/23, para.126; E/1995/22, 
paras.94, 97, 138, 143; E/C.12/1996/SR.13, para.18; E/1997/22, para.226; E/C.12/1/Add.17, 
12/12/97 paras.13, 29. 
103. See E/1994/23, paras.153, 162; E/1997/22, para.302. 
104. See E/1989/22. para.188; E/1990/23, paras.127, 231; E/1991/23, paras.79, 154; 

E/1992/23, paras.129, 189-190, 247-248, 259, 284, 310; E/1993/22, para.97; E/C.12/1996/SR.4, 
para.32; E/C.12/1996/SR.12, para.59; E/1997/22, para.302; E/C.12/1/Add.13, 20/5/97, 
paras.14, 30 (action required in respect of widespread pollution to ensure indigenous peo- 
ples' access to traditional sources of food); E/C.12/1/Add.14, 16/5/97 para.39 (action 
required to stop forced eviction of indigenous peoples from Amazon basin); E/C.12/1/ 
Add.19, 4/12/97 paras.20, 32 (UK required to give same status and degree of support to Irish 
language in Northern Ireland as is currently given to Gaelic in Scotland and Welsh in Wales). 
See also Recommendation on Participation in Cultural Life, supra n.4, at para.4(g). 

105. See E/1988/14, para.206; E/1996/22, paras.138, 211; E/C.12/1997/SR.21, paras.64, 67. 
In this respect, considerable overlap is apparent between Art.15 of the ICESCR and Art.1 
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At the same time, it consistently posits that autonomy within the framework of the 
overall national society.'?6 The Revised Guidelines speak of "[p]romotion of cul- 
tural identity as a factor of mutual appreciation among individuals, groups, nations 
and regions".0?7 The Committee clearly conceives of interaction between com- 
munities and multiple cultural allegiances, as its championing of non-discrimi- 
nation in the cultural sphere would suggest. Yet, at the same time, it avoids 
prescribing any particular model of cultural co-existence, leaving such polycentric 
questions to the subtly different dynamics of each situation. 

(b) Foreign cultural influences. The Committee is concerned not just with the 
potential overwhelming of minority cultures within a State by the majority culture 
of that State. It seeks also to protect the national culture of one State from being 
swamped by that of another or subsumed into a homogeneous "global culture". 
The Committee's main worry is that "There is a danger of growing standardization 
of culture or the lowering of the level of culture to the lowest common denomi- 
nator, generally due to the invasion of a cultural model from outside which is 
accepted purely because of economic factors and due to market forces."'"108 

On the one hand, each State is called on to take active measures to bulwark its 
national culture by promoting its citizens' sense of cultural identity and by working 
to overcome any sense of cultural inferiority they may feel.'" An aspect of this may 
be promoting the use of languages spoken by the local population in preference to 
imported languages left over from periods of foreign domination.-' At the same 
time, the Committee is not unaware of the subtle process of indigenisation 
whereby a once-alien language can become "an essential part of the cultural heri- 
tage" of a former colonial country."' An interest in fostering a strong local culture 
should also motivate governments to take active steps to stem the phenomenon of 
the "brain drain" that is seen in many countries where the populace is educated but 
impoverished"'2 and to encourage the return of artists and academics who have 
already left."3 

At the same time, governments are expected to take reactive measures against 
overly aggressive foreign cultural influences. They should monitor the cultural 

(the self-determination provision) common to both the ICESCR and the ICCPR, which 
speaks inter alia of peoples freely pursuing their cultural development. 
106. See E/1988/14, para.298; E/1990/23, para.231; E/1991/23, paras.154, 190; E/1992/23, 

paras.249, 319; E/C.12/1996/SR.12, para.60. See similarly Recommendation on Participation 
in Cultural Life, supra n.4, at para.4(f) (which posits minority cultures as forming "part of the 
common heritage of mankind"). 
107. Revised Guidelines, supra n.8, at para.l(c). See also E/1992/23, para.310. 
108. General Discussion, supra n.4, at para.220. See similarly Recommendation on Partici- 

pation in Cultural Life, supra n.4, at preamble, 19th and esp. 23rd recitals, where it is stated 
that the right to take part in cultural life "implies taking measures against the harmful effect 
of 'commercial mass culture', which threatens national cultures". See also idem, para.14(h). 
109. See E/1989/22, para.188; E/1990/23, paras.136, 166; E/C.12/1994/SR.6, para.23; 

E/C.12/1996/SR.12, para.60. 
110. See E/1990/23, para.127 (English versus Filipino debate in the Philippines); E/1993/22, 

para.63 (role of Russian in Belarus); E/1995/22, para.182 (non-recognition of Kreol and 
Bhojpuri in Mauritius); E/1996/22, para.163 (Dutch vis-d-vis Sranan Tongo in Surinam). 
111. E/1990/23, para.128 (Spanish in the Philippines). 
112. See E/1993/22, paras.121, 147; E/1997/22, para.229; E/C.12/1997/SR.14, paras.23, 27. 
113. See E/C.12/1994/SR.6, para.23. 
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impact of tourism"4 and foreign workers in their countries."5 The undermining of 
local culture by foreign mass media is taken very seriously by the Committee. It 

expects States to keep a watchful eye on the cultural impact of satellite and cable 
television.'16 The proportion of imported to local programming on terrestrial TV is 
also of concern."17 

While pressing States to safeguard the distinctive character of each society, the 
Committee does not seek to preserve traditional cultural practices which violate 
other fundamental human rights merely because they form part of a nation's cus- 

tomary way of life. Article 15 does not support cultural relativist claims to dero- 

gation from international human rights obligations. States are expected to 
eliminate discriminatory and degrading attitudes and practices, most commonly 
those which assign an inferior status to women, regardless of whether they are the 

product of deeply ingrained cultural patterns."18 This is in keeping with Article 5(1) 
of the ICESCR, which aims to counter abuse of the rights enshrined in the 
Covenant.119 

A more ambiguous case than the oppression of women, however, was when the 
Committee asked Norway "how it reconciled its position on the environment with 
its attitude towards whaling". 20 Presumably the preservation of whales was 
characterised by the Committee as an aspect of the obligation to take measures to 

promote "a healthy and pure environment", which is framed in the Revised Gui- 
delines as an incident of the right of everyone to enjoy the benefits of scientific 

progress and its applications under Article 15(1)(b).121 Yet it is arguable that whal- 

114. See E/1989/22, para.307. At the same time, the Recommendation on Participation in 
Cultural Life, supra n.4, at para.14(b), speaks of tourism as an "opportunit[y] for cultural 
contact and exchange". 

115. See E/1991/23, para.126. 
116. See E/1991/23, para.80; E/1992/23, para.248; E/C.12/1996/SR.4, para.30. 
117. See E/1990/23, para.166; E/1991/23, para.80. 
118. E/1988/14, paras.249-250; E/1992/23, paras.93-94 (status of women under Islamic 

law); E/1995/22, paras.344 and esp. 351 (female genital mutilation); E/1996/22, paras.111, 
164, 293-294; E/1997/22, paras.69, 125, 161, 166, 233; E/C.12/1/Add.12, 20/5/97 para.10 
(arranged marriage of girls and forced remarriage of widows). See also E/1995/22, para.345 
(traditional debt bondage in Timbuktu region of Mali held to violate Covenant's prohibition 
on forced labour); E/1997/22, para.250 (traditional Chinese avoidance of direct confron- 
tation not conducive to right to collective bargaining and right to strike in Macau); General 
Comment No.5, supra n.28, at para.38 ("measures must be taken to dispel prejudices or 

superstitious beliefs against persons with disabilities, for example those that view epilepsy as 
a form of spirit possession or a child with disabilities as a form of punishment visited upon the 

family"). 
119. ICESCR, Art.5(1) states: "Nothing in the present Covenant may be interpreted as 

implying for any State, group or person any right to engage in any activity or to perform any 
act aimed at the destruction of any of the rights or freedoms recognized herein, or at their 
limitation to a greater extent than is provided for in the present Convention." This principle 
does not extend on its face to rights embodied in other international instruments, although 
Art.31(3)(c) of the Vienna Convention on the Law of Treaties would seem to come into play 
in such cases. To date, the Committee has not found it necessary to specify the precise rights 
violated by the impugned acts or even to speak of Art.5(1), and the rights in question could 
all be characterised as falling under the ICESCR itself. 

120. E/1993/22, para.97. 
121. Revised Guidelines, supra n.8, at para.2(a). See also General Discussion, supra n.4, at 

para.213. 
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ing is an integral part of Norwegian coastal culture and, as such, that Norway has a 

duty under Article 15(1)(a) to ensure the viability of the customary way of life of a 
substantial group of its citizens. The Committee did not note the conundrum 

posed when an obligation arising under a particular provision of the Covenant 
runs counter to another obligation deriving from the same provision. Nor was the 

question on whaling asked when Norway next appeared before the Committee.122 

3. Managing cultural interaction: a fine balance 

The Committee's decrying of global cultural standardisation is not a revolt 

against the process of cultural interaction per se. Both Article 15 and the 
UNESCO instruments which influence its application make far too many state- 
ments to the contrary for this to be the case.123 For its own part, the Committee's 
consistent encouragement of international cultural co-operation'24 and its antag- 
onism towards traditional cultural practices violative of universal human rights 
norms125 attest to its belief in the potential of cultural cross-fertilisation to "pro- 
mot[e] the enrichment of all cultures".126 Its underlying conception of culture is far 
more sophisticated than a starry-eyed vision of national societies possessing some 

prelapsarian form from which any deviation constitutes bastardisation or dilution. 
What does seriously concern the Committee, however, is the scale, the seemingly 
unidirectional flow and the uniformity of cultural interaction in its contemporary 
form: the fact that what we see in the modern world is too sudden a change and too 
little interchange. The Committee's aim is not to seal national cultures off but to 
temper and control their exposure to external cultural influences so that these may 
be gradually woven into the local cultural fabric, rather than simply patched 
on to it.127 

There is nonetheless a twofold risk inherent in the Committee's efforts to regu- 
late cultural permeability. First, encouraging governments to bulwark national 
cultures against outside cultural influences can shade into countenancing restric- 
tions on the right of each citizen freely to receive cultural material, a freedom 
which is the very essence of the cultural diffusion that States are obliged to pro- 

122. See E/1996/22, paras.203 et seq. 
123. Art.15(4) speaks of "the benefits to be derived from the encouragement and develop- 

ment of international contacts and co-operation in... cultural fields". See also the UNESCO 
Constitution, Art.I(2)(a) and (c), reproduced at (1946) 23 B.Y.I.L. 424; Principles of Inter- 
national Cultural Co-operation, supra n.96, generally; Recommendation on Participation in 
Cultural Life, supra n.4, at preamble, 20th recital and para.18. 
124. See Revised Guidelines, supra n.8, at paras.6, 9. See also E/1991/23, para.154; 

E/1992/23, paras.90, 129, 153, 189; E/1993/22, paras.72, 97. 
125. See supra n.117. The Committee clearly encourages not just the eradication of specific 

traditional practices which breach human rights guarantees but also fundamental societal 
shifts in favour of creating a "human rights culture", as recommended to Guatemala: 
E/1997/22, para. 146. See the Committee's similar concern in respect of Algeria: E/1996/22, 
para. 293. The Recommendation on Participation in Cultural Life, supra n.4, cites as an 
obstacle to the realisation of such participation "a resistance to change ... tak[ing] the form 
of a reaction by closed communities": preamble, 13th recital. 

126. Principles of International Cultural Co-operation, supra n.96, at Art.6. 
127. See, in this light, idem, Arts.1(1) and 6, which speak of respecting and preserving each 

culture's dignity and distinctive character. See similarly Recommendation on Participation 
in Cultural Life, supra n.4, at paras.2(c), 3(d)(vii), 4(d), and the endorsement of the Com- 
mittee's view by one representative of UNESCO: General Discussion, supra n.4, at para.209. 
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mote under Article 15128 and one that the Committee itself seeks strenuously to 
protect by the measures already considered in Section B, supra. There is a very fine 
line between calling on States to "monitor" the impact of satellite television and 
endorsing their effective censorship of it.129 A second danger is that by controlling 
people's experience of outside cultures, the Committee may restrict their capacity 
to challenge and stimulate their own way of life: to question the value and utility of 
other ways of doing things, to incorporate into their own culture those innovations 
that they themselves consider positive and to discard those which fail to strike a 
chord, thereby affirming their current practices. In this way, by its well-intentioned 
efforts, the Committee may deny a process which drives the cultural development 
that States have a duty to foster under Article 15,130 since the above-described 
"plasticity [of societies] has been the soil in which human progress began and in 
which it has maintained itself".'131 

To date, however, the Committee has adroitly balanced the right to enjoy a 
distinctive national culture with the competing demands for the freedom to 
receive outside cultural input and for cultural development. As in other areas, the 
Committee has been sensitive to the nuances and unstated priorities of each con- 
crete situation. Its approach to the question of foreign cultural imports is charac- 
terised by a judicious sense of perspective. 

A preference for close, case-by-case consideration over broad statements of 

principle explains why the Committee has taken what may appear to be contradic- 

tory approaches in superficially similar situations. For example, it queried the role 
of satellite and cable TV in the case of Jordan,132 yet appeared unperturbed that 
the Libyan authorities permitted the installation and use of satellite dishes.'33 In 

128. Revised Guidelines, supra n.8, at para.l(i), reproducing the wording of ICESCR, 
Art.15(2). See similarly Principles of International Cultural Co-operation, idem, Arts.4(4) 
and 7(1). The Recommendation on Participation in Cultural Life, idem, para.4(b), calls on 
States to "provide effective safeguards for free access to... world cultures". 
129. The raison d'etre of monitoring the impact of foreign transmissions is clearly their 

contemplated restriction at a point where that impact is deemed excessive. 
130. Revised Guidelines, supra n.8, at para.l(a). See also para.l(i), mirroring ICESCR, 

Art.15(2). Similarly, Art.1(2) of the Principles of International Cultural Co-operation, supra 
n.96, states: "Every people has the right and duty to develop its culture." See also Rec- 
ommendation on Participation in Cultural Life, supra n.4, at para.4(d). 
131. Benedict, op. cit. supra n.87, at p.10. In the words of the great Fernand Braudel, "The 

history of civilisations, in fact, is the history of continual mutual borrowings over many centu- 
ries, despite which each civilisation has kept its own original character": A History of Civilis- 
ations (trans. R. Mayne) (1993), p.8. For an elegant and perceptive analysis of the tension 
between cultural preservation and cultural dynamism, see J. Waldron, "Minority Cultures 
and the Cosmopolitan Alternative", in W. Kymlicka (Ed.), The Rights of Minority Cultures 
(1995), esp. pp.108-110. Similarly, useful elaborations of the distinction between the stability 
of a culture and its character at a particular moment can be found in W. Kymlicka, Liberal- 
ism, Community and Culture (1989), pp.166-170 and Stavenhagen, op. cit. supra n.3, at p.66. 
The conundrum outlined above was in fact foreshadowed by the UNESCO delegate to the 
drafting of Art.15: A/C.3/SR.797, para.14. See also "Towards a Definition of Culture-Dis- 
cussion", in UNESCO, op. cit. supra n.4, at p.18. 
132. E/1991/23, para.80. 
133. This fact was proffered by a Libyan representative at the Committee's sixteenth ses- 

sion, while being questioned on her State's periodic report. It drew no response from the 
Committee. See E/C.12/1997/SR.21, para.57. 
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Jordan's case, presumably on account of its significant populations of traditional 
Bedouin and culturally displaced Palestinians, the Committee's foremost concern 
was "to protect local culture from being overwhelmed by television trans- 
mission".134 In the case of Libya, with its government monopoly of the mainstream 
media and stifling censorship, the Committee obviously "[took] account of the 
important contribution that the ... audio-visual media, and in particular tele- 
vision, can make to the mutual understanding of nations", concluding that "tele- 
communication satellites [can] promote the ideals of peace, human rights and 
fundamental freedoms".'35 

Rather than being criticised for inconsistency, the Committee should be con- 

gratulated for adeptly tailoring the application of Article 15 to the specificities of 
each State party. Given the endless variety of cultures worldwide, a blanket appli- 
cation of the provision would render it so general as to be meaningless and, in 
some cases, counterproductive. "Assertions of the right to develop and preserve a 
culture ... conceal some of the most difficult areas of cultural policy-making"'36 
and, if "these important complexes of cultural policy [are to] be transformed into 
enforceable law", ambiguities are to be expected.'7 If diversity is what the Com- 
mittee seeks to protect, it should not be surprising that the means of doing so will 
also be diverse.'38 

E. Conclusion 

Thanks largely to the Committee on Economic, Social and Cultural Rights, a State 
party can no longer plead puzzlement in respect of Article 15 of the ICESCR. The 
right to take part in cultural life, while awaiting further refinement, is now a clearly 
calibrated international standard. In elaborating the content of Article 15, the 
Committee has scripted the role States are expected to play in the cultural life of 
their citizens. It is now up to these States to perform. 

ROGER O'KEEFE* 

134. E/1991/23, para.80. See also Recommendation on Participation in Cultural Life, supra 
n.4, at para.4(o). 

135. Recommendation on Participation in Cultural Life, idem, para.18(j). 
136. Prott, op. cit. supra n.39, at p.95. See also Working Paper prepared by the UNESCO 

Secretariat, in UNESCO op. cit. supra n.4, at p.11. 
137. Idem, p.103. 
138. Recommendation on Participation in Cultural Life, supra n.4, at preamble, 10th and 

14th recitals. 
* The author would like to thank the Overseas Research Students Awards Scheme, the 

Cambridge Commonwealth Trust and the Leslie Wilson Research Scholarships at Magda- 
lene College, Cambridge for their generous financial support. Warm thanks also to Professor 
James Crawford for commenting on early drafts. 

DETERMINING THE SITUS OF INTERESTS IN IMMOBILISED 
SECURITIES 

A. The Issue 

In the wholesale financial markets, enormous exposures are collateralised by 
interests in immobilised securities. Such collateral may be provided under a secur- 
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